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O P I N I O N

7’his appeal is made pursuant to section 18594 of the
licvcnuc  and Taxation Code from the actiqn of the Franchise Tax
Iloar-d on the protest of IHerbert T. Brenner and the Estate of
‘I’cme C. Brenner, Deceased, against proposed assessmentp of
additional personal income tax in the amounts of $126.00 and
$17.3.02 for the years 1965 and 1966, respectively.; Subsequent
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to the filing of this appeal, Herbert T. Brenner and the Estate
of ‘I’cme C. Brenner, Deceased, paid the protested assessments;
thcrcfore, pursuant to section 19061. 1 of the Revenue and Taxation
(:odc, the appeal is treated as an appeal from the denial of a claim
for refund.

Ilerbert 7’. Brenner and his former spouse, Teme C.
Br‘cnner, filed joint federal and California personal income tax
returns for the years 1965 and 1966. An Internal Revenue Service
audit of the Brenners’ federal returns resulted in several adjustments
which increased their income for each year. Upon notification of the
final federal action, respondent issued proposed assessments of
additional tax on the basis of the corresponding federal adjustments.
Mr. Brenner protested the proposed assessments and this appeal
followed. Thereafter, the Estate of Teme C. Brenner, Deceased,
paid the protested tax and the accrued interest. Mr. Brenner
(hcrcafter appellant) contributed one-half of the funds for the
payment, allegedly under the threat of court action initiated by
the estate.

The sole issue presented by this appeal is the propriety
of respondent’s action in issuing deficiency assessments based
entirely upon corresponding federal action.

0

hppcllant alleges that a compromise agreement was
cntcrcd into between the Estate of Teme C. Brenner, Deceased,
;II-KI the Internal flevenue Service concerning the federal deficiencies
f(or tlic years in issue, and that he neither authorized nor concurred
in t-hat agreement. Appellant apparently contends that under such
ci I-cumstances respondent may not issue deficiency assessments based
solely upon the federal adjustments.

Respondent’s determination of the deficiencies in question
ww based upon information forwarded to it by the Internal Revenue
Scrvi.ce  co;;zerning the final a&ion taken with respect to appellant’s
joint federal returns. It is we11 established that a deficiency
assessment issued by respondent on the basis of corresponding
federal action is presumed to be correct, and that the burden is
upon the taxpayer to establish that it is erroneous. (Appeal of
Paritem and Jnnie lbonian, Cal. St. Bd. of Equal. , Jam2;
Appeal of Nicholas 1-I. ‘Obritsch, ‘Cal. St. Bd. of Equal. , Feb. 17,
1959. ) The fact that’ the‘final federal action may have rem lted from
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~1 settlement agreement in which appellant did not concur does not
alter the presumption of correctness which attaches to respondent’s
:tction. Appellant’s mere assertion of the incorrectness of the
fccleral determination does not shift the burden to respondent to

justify the deficiency assessment and the correctness thereof.
(See Todd v. McCol an 89 Cal. App. 2d 509, 514 [201 P. ,2d 4141;
AppeXZ Samue anRuth Reisman, Cal. St. Bd. of Ecjual. ,
March 22, 1971. )

,

Appellant has not presented any evidence or offered any
explanation to show either that the federal action was erroneous
or that respondent’s action based thereon was incorrect.
Accordingly, we must conclude that respondent’s action in this
matter was correct and that appellants are not entitled to the
claimed refund of taxes paid for the years 1965 and 1966.

O R D E R

Pursuant to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing therefor,
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IT IS ITIZREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 1.9060 of the Revenue and Taxation Code, that
the action of the Franchise Tax Board in denying the claim of
Ilerbert  T. Brenner and the Estate of Teme C. Brenner, Deceased,
for refund of personal income tax in the amounts of $126.00 and
$173.02 for the. years 1965 and 1966, respectively, be and the
same is hereby sustained.

Done at Sacramento, California, this 8th day of March,
1976, by the State Board of Equalization.

,

Chairman

Member

Member

Member

Member
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